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UNitm) STATES DISTRICT COURT 
FOR THE I)ISTR:iCr OF COLUMBIA 



SCIMED LIFE SYSTEMS. INC., 
Plaihtiff, 

MEDTRONIC VASCULAR., INC., 

Defendant and Cbuhterclaimant, 

and ERIC CMARtiN, 

Defendant and Gouhterclaitn-Defendant. 



FILED 

SEP 13W 

JJMffiYMAYERVVHIITlflGT^. OM 

aaoiSTflicTcouRT 



CASE NO. i:01CV2015 (RJL) 



PRDTECTIVE ORDER 

WHEREAS, Medtrdnic Vascular, Ihc. ("Medtronic") and Scimed Life Systems, Inc. 
("Scimed") each ihay seek (distoVeiy or documents, information or other materials which may 
contain or relate to, t«?er alia, vfduable research, development, commercial, financial and 
technical proprietary data, or other information that ianother party or a nonparty regarxis as 
confidential, proprietajy bt tride secret mformation of another party or of a nonparty in the 
above-captioiied actibn (the "Action"); 

rr IS HEREBY ORDERED that the following Protective Order be entered in this Action: 
1. This Protective Order shall cover all information, documents, or tangible items 
disclosed and/or produced in connection with any discovery taken in the above-captioned action 
pursuant to the Federal Rules of Civil Procedure and Local Rules of Civil Practice and Procedure 
of the United States District Court for the District of Columbia or disclosed and/or produced in 
connection with any hearings or other proceedings in the above-captioned action. All 



Mormiation, documents, or tangible items covered by this Protective Order shall be used only for 
the purposes :of this litigatiofl and shall not be used for any purpose outside of this litigation. 
2. The followiiig classification shall apply: 

: a, "Confidential Information" shall mean and include any document 
(whether in hard copy or electronic or computer readable form), dung, deposition testimony, 
interrogatory answers, responses to requests for admissions and/or production, or other 
information provided in discbvery in this Action ("Discovery Material"), which contains 
non-public, confidential Or prot)rietary information, whether personal or business-related, 
including but not limited to information that constitutes, reflects, or concans trade secrets, 
know-how or proprietary data, business, financial or commercial information, the disclosure of 
which is likely to cause harm to the competitive position of the party making the confidential 
designations on Discovery Material ("the Designating Party"). 

b. All such Confidential designations shall be made in good faith by the 
Designating Party and made at the time of disclosure, production, or tender to the party receiving 
the same ("Receiving Party"), or at such other time as permitted by this Protective Order, 
provided thiat the ioadverteht failure to so designate does not constitute a waiver of such claim, 
and a party may so designate Discovery Mat^ial after such Discovery Material has been 
produced, with the ieffect that such Discovery Material is thereafter subject to the protections of 
this Protective Order in accordance with such designation. 

c. When the Designating Party produces files, records or materials for 
inspection, no marking need be made in advance of the inspection. All files, records, and 
materials subject to inspection shall be treated as "Confidential." Upon selection of files. 
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records, or rniaterials for copying, the witness or producing party shall mark the copies with the 
appropriate biassification prioii: to production to the inspecting party. 

d. A Confidential Designation shall constitute a representation that such 
Discovery Material has besen reviewed by an attorney for the Designatmg Party and tihat there is a 
valid basis fbj such designatidn. 

3. The desigdation of Discovery Material as Confidential in the form of documents, 
responses toi Requests for admission and interrogatories, or other tangible materials (including, 
without limitation, Ci)-Ri3Ms and tapes) odier than dq)ositions or other pretrial testimony shall 
be made by thfc Designating Party in the following manner 

a. Documents designated "Confidential" shall be so marked by 
conspicuously iaffixing the legend "CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER" 
on each page cont ainin g any Corifidential Moriaatidn (or ui the case of computer medium on the 
medium artd its; label and/or cover) to which the designation applies. Such designated Discovery 
Material shall be identified by Bates number. To the extent practical, the Confidential legend 
shall be placed near the Bates number, 

4. Confidential hifonnatioa shall not mclude any Discovery Materials which: 

a. Have been or become lawMly in the possession of the Receiving Party 
through communications other than productidiii or disclosure in this Action, or in other litigation, 
for example, as a result of legitimate business dealings between the parties, unless those 
documents are coveted by a separate non-disclosure or confidentiality agreement, in whidi case 
the Receiving Party may continue to use such documrats in the course of its busuiess subject to 
those agreements; or 
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b. Have been or become part of the puWic domain by publication or 
otherwise and not due to any unauthorized act or omission on the part of the Receiving Party or 
any of its authorized representatives or designees under diis Protective Order. Nothing herein 
shall impose any restriction oii the use or disclosure by a party or nonparty of its own documents 
or infonhatiott. 

5. Subject to paragraph 6 of this Protective Order, "Qualified Persons" haying access 
to Discovery iVIaterial desigaiated "Confidential Information" under this Protective Order, in this 
Action are: 

a. McDerinott, Will & Emery LLP, attorneys of record for Medtronic, their 
stenographic, clerical and paralegal employees whose duties and responsibilities require access 
to such materials; 

b. Jones biay, attorneys of record for Scimed» their stenographic, clerical and 
paralegal employees whbse duties and responsibilities require access to such materials; 

c. For each party, a total of three (3) in-hbuse coimsel or patait agents 
(collectively "in-hoiise counsel") whose names are listed below and who have responsibility for 
rnaintaining, defending or evaluating this litigation. The approved in-house counsel are as 
follows: 



Name 
Tide 


SueR.Halverscin 
Vice Presideiit, 
Assistant General Counsel, 
Litigation 


Luke R. Dohmen 

Vice President and Oiief Patent 
Coiinsel, Sdmed Life Systems, Inc. 


Name 
Tide 


Midiael J. Jaro 
Chief Patent Counsel 


Peter J. Gafaer 

Director and Managing Counsel for 
Cardiology Litigation, Scimed Life 
Systems, Inc. 
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Naime 
TiUe 




Steven. A. McAuley 

Patent Counsel, Scimed Life 

Systems, Inc. 



The parties may idearitify additional in-house counsel who meet[s] the above criteria for inclusion 
on this list following execution of this Protective Order by providing written notice of the names 
of the additional iQ-house coXmsel to the other parties pursuant to Paragraph 7. The parties to this 
Action may substitute in-hbiise cbunsel who meet the above cariteria for good cause shown; 

d. Retained indiependent constants or experts, for purposes of this Actioh 
only (as well as thfck staff, stenographic, and clerical employees whose duties and 
responsibilities require acc^s to isudi materials) who are not airrent employees of any party to 
this litigation, or any dirett competitor of any party to this litigation; 

e. Tlid Ck)urt, Cdiut p^onnel, and stenographic and video reporters engaged 
in proceedings incident to this Action; 

f. Outside document copying services, document coding or computerizatioh 
services, trial graphics consultants, jury and trial consultants, and other entities retained by 
counsel of recbfd to aid in the preparation of or in the trial of this actiorL The class of persons 
identified m this subsection does not include any independent consultants or experts as set forth 
in subsection (d) above. Notwithstanding any other provision of this Protective Order, access tb 
Confidential dociiihents Shall be permitted to the entities listed in this subsection (f), without 
need for the coirtipletion of Exhibit A or the execution of Exhibit B. The outside counsel 
providing Confidential documents to an entity listed in this subsection shall be responsible for 
tiiat entity's compliance wilii the provisions of this Protective Order, 
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6. Qoalified Persons defined in paragraph 5(d) shall be allowed access to 
Confidential Infoimadbh blily after complying with the following procedure: 

. a. A Receiving Party who desires to give access to Discovery Materials 
designated %! anodfer party or witness as Confideiitial hrformation to a person described in 
paragraph 5(<i) shall first provide written notice to the Designating Party of the proposed person 
to receive' siich materials. The Written notice shall include a written list, in a form similar to 
Exhibit A hereto, sdtiiig forth the name of the person, his or her occup^on, and business 
address, a dirriculurn Vitaie and disclosure of any past or current relationship with any party in 
this Action. Tht DeSighatiiig Party shall have seven (7) busmess days aftec receipt of the written 
notice to obj^ict m vMting to the disclosure of Confideantial Information to the proposed expert 6r 
consultant. If the parties are unable to resolve fliat objection, the objecting party shall, no later 
than five (5) biisiness days afta objection, move the Court for ah order prohibiting the disclosure 
at issue. Thfc objectmg party shall have the burden of persuasion that disclosure should not be 
made. A failture by thie besigoating Party to timely serve an objection or file a motion shall be 
deemed to coiistitute aipprovjd of disclosure to the proposed person. If a written objection and a 
timely motiori to prohibit disclosiire has been made, no Confidential Information shall be made 
available to the proposed expert or consultant unless and until the Court rules that disclosure cah 
be made. This objection procedure does not apply to the approved individuals already listed m 
paragraph 5(c); 

b. Before receiving any Confidential Information, the person shall be 
furnished with a copy of this Protective Order and shall acknowledge, by executing thfe 
acknowledgnient fonri attached hereto as Exhibit B, that he or she has read this Protective Order, 
understands it, and agrees to be bound by it. and also expressly consents to the jurisdiction of this 
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Court in cdnriection with aiiy proceeding or hearing relating to the enforcement of this Protective 
Ord^r. In-hdtise attorneys authorized to receive Confidential hifonnation shall not be required to 
execute the abknOwledginent form, but shall otherwise be bound by its teras; 

c. Outside cdtinsel for each Receivmg Party shall retain a copy of eadi such 
written list (Bchibit A) and acknowledgment form (Exhibit B), and shall serve opposing counsel 
with a copy of these documents upon request arid thereafter upon revision of such documents. 

7. Confidential Information and the substance or content thereof, including any 
notes, inemoranda or other similar documents relating thereto, shall be used by a Receiving Party 
and its authorized representative or designees under this Protective Order solely for the purpose 
of this Actidn ahd any appeals therefrom, and shall not be rhade available, or disclosed, or 
summarized to any persons, including the parties, other than as permitted by paragraphs 5-6 of 
this Protective Order. Confidential Information shall be maintained by the Receiving Party 
under the overall supervision of outside counsel. 

8. , Aiiy pferson in possession of Confidential Information shall exercise care with 
regard to the storage, custody or use of sudi Confidential Mormation in order to ensure that the 
Confidential nature of the saihb is maintained. 

9. If Confidential Mormation is disclosed to anyone other than in a manner 
authorized by this Protective Order, the party responsible for such disclosure must: (a) 
immediaitely bring all pertinent facts relating to such disclosure (including to whom the 
disclosure was made and the specific documents or information disclosed) to the attention of the 
Designating Party of the Confidential Information; (b) retrieve such information, or, where the 
information is not retrievable, certify that it has been lost or destroyed and that no copies are 
within the possession, custody or control of unauthorized recipients of the information. 
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documents; or liiatarials; (c) request that the person to whom the mformation was disclosed 
sign an aicknoWledgeniejat in the form of Exhibit B; and (d) prevent finther disclosure. 

10. . Wheii Confidential Infonnation is discussed, quoted or referred to in any 
deposition, the disposing party shall ensure that only persons pmnitted by paragraph 5 of this 
Protective Order to have access to such Mormi^oh are present During any hearing or trikl 
persons not authorized to have access t6 confidential infonnation shall be asked to leave the 
courtrooin whrn sudi Confidential Infonnatioh is being published. The confidentiality of 
evidence not published in Open court during any hearing or trial is not waived 

11. During the course of preparing for a deposition or testimony, a fact 
deponent/witaiess may be shown Confidential infonnation from another party's documents 
strictly limited to those documeiits which on their face reveal that they were authored or received 
in the normal course of business by the deponent/witpess. Use of Confidential Informalidii 
during a deposition shall be subject to compliance with this Order. 

12. Any deposition transcript containing Confidential Information shall be marked on 
the cover as "Confidential Piirsuant To Protective Order," and shall indicate as appropriate 
within the ti-ainscript what irifoitnation has been so designated. Whenever possible, the 
stenographic irfepotter shMl be requested prior to the deposition (where the attorneys have reason 
to believe the testimony will contam Confidential Information) or when the Confidential 
Information is disclosed (when not previously anticipated) to separate those portions of the 
transcript containing Confidential Information and separately bind it fitjm the non-confidential 
portions. However, a party may designate.any portion or all (if appropriate) of the transcript as 
containing Confidential Information by so advising, with reasonable precision as to the affected 
testimony, the deposition reporter, who shall accordingly indicate in the deposition transcript 
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what porti6n(s) of the feslimbny (or exhibits thereto) were so desigtiated^ or by so advising all 
other p^ies 'ih writing, and with page and line designations, within ten (10) business days after 
receipt of tfife trarisdript Until ten (10) business days have passed after the receipt of any 
transcript, thSt entire trains<iript shall be deemed to be Confidential. In ihe event of disagrieemerit 
about the cdhfldehtiai sti^tus of a deposition transdipt, it shall continue to be treated as 
Confidential iihtil Bib Cotiit riil^ oQierWise. 

13 . Any D'eSighatilig Party may redact from the docuihents and dungs it produces ( 1 ) 
sensidve matter riot releyatit to the subject matter of this litigation, and (2) matter that the 
Designating i»arty cldflis is subject to attorney-client privilege, work product uimiunity, a legal 
prohibition agaiftst disclosure^ private patient medical data, or ottio: privilege or immunity. ITie 
Designating Party shMl niark each docum«it or thing where riiatter has been redacted with a 
legend stating "REDACTED FOR RELEVANCE" or "RHDACTED FOR PRXVEiGE" as 
appropriate, or a cotnparable notice. Where a document consists of more than one page, at least 
the first page juid each pagb on which information has been redacted shall be so marked. The 
Designating Party shall preserve an unredacted version of eadi such document This provision 
shall not affect any Obligation to provide a log of information redacted or otherwise withheld oh 
the basis of attdrriey-cliait privilege, work product immunity, a legal prohibition against 
disclosure, or otiiCT privil%e or iihmuhity. 

14. Any pleadiiig, paper or other doomient filed in this action which contains or 
discloses Confidential Idfonttatioh shall be filed under seal and shall be maintained under seal 
accordmg to the terms of this Protective Order or as otherwise determined by the Court When 
filing pleadings, mbtioris, briefs, discovery materials, and other p^rs, which contain 
Confidential Inforrhation, the party so filing shall designate die following on the first page of 
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filed docmtiehts: "Filed Ufider Seal - Subject To Protective Order - Contains Confidential 
Material - J/lky Only fee Opened by Order of the Court" and shall otherwise comply with the 
Court's order on the subjefcL 

15. ; Entering intoi, agreeing to and/or producing or receiving Confidential Informatioii 
or otherwise Vioinplying with the ternos of this Protective Order shall not: 

a. Operate as an admission by any party that any Discovery Material 
designated as Confidential Infonnaticai contains or reflects trade secrets or any other type of 
confidential of proprietary infdririaition entitled to protection under applicable law; 

b. PrfcjudUoe in any way the ri^ts of any party to object to the production of 
documenti it considers not subject to discovery, or operate as an admission by any party that the 
restrictions and procediires set forth herein constitute adequate protection for any particular 
information deiknisd by any party to be Confidaitial Information; 

, c. Prejudii^ in any way the rights of any party to object to the authenticity or 
admissibility into evidence of any document, testimony or the evidence subject to this Protective 
Order; 

d. Prejudice in any way the rights of any party to seek a determination by the 
Court whether any Discovery Material or Confidential Information should be subject to the terms; 
of this Protective Order; 

e. Prejudice in any way the rights of any party to petition tiie Court for a 
further protective order, or ihodificatioh or amraidment of this order, relating to any purportedly 
Confidential Ihforinatioh; 
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. f. Ffejiidice in any way the rights of any party to petition the Court for 
pennission to disclose or use particular Confidential Information more broadly than would 
otherwise bfe jibHiiitted by the teifns of this Protective Order; or 

g. Prevent auy Designating Party from agreeing to alter or waive the 
provisions Of piotectidns provided for herein with respect to any particular Discovery Material 
designated ais CpnFKfcihtial Infonnation by that party. 

16. If a party disagrises with any designation of Confidential Infonnation, such party 
shall first make its objection known to the producing party and request a diange of designation. 
The parties sBall first try to resolve such dispute in good faith on an informal basis. If die dispute 
cannot be resblved, die jparty challeriging the designation may request appropriate relief from the 
Court no sooner than five (5) days following die service of a writtoi notice of disagreemeat. The 
burden of proving thatt information has been properly designated as Confidential is on the party 
making such designation. Until a determination by the Court, the information in issue shall be 
treated as originally designated by the producing party. Any faUure to object to any material 
being designated as Confidential shall not be construed as an admission by any non-designating 
party that the marerial constitutes or contmns a trade secret or odier confidential information. 

17. All provisions of this Protective Order restricting the use of information Obtained 
during discovery shall continue to be binding on the parties and all persons who have received 
information under this Protective Order, after the conclusion of this action, including all appeals, 
until further Order of the Court, unless the parties agree otherwise in writing. Upon conclusion 
of this matter, outside experts and consultants shall return or destroy all Confidential Information 
in dieir possession, including notes or other documents prepared relating to such information. 
Any and all originals and copies of Discovery Mataials designated Confidential (including all 
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originals or copies iii the jKJSsession of any outside experts or consultants, and any notes or other 
documents pfepared by such persons relating to any Confidential Materials) shall, at the requei§t 
of the producing party, be returiiied to the party within sixty (60) days after a final judgmeht 
herein or settlement of this Action, or, at the option of the producing party, destroyed in that tinie 
frame, except that outside counsel for each party may maintain in its files one copy of each 
pleading filed with the Cdiirt, each deposition transcript together with the exhibits marked at the 
deposition, and documents constituting wodL product which were intemally generated based 
upon or which iiiclude Cdiifidential hiformation. hi the event that outside cotmsel maintains 
such docunieiits, it shall n6t disclose material containing any type of Confidential hiformation to 
anodier party absC&t subpoena or court ocdet. hi the event that documents are returned to or 
destroyed at the request of the producing party, the other party or its outside counsel shall certify 
in writing that all such docuriieaats have been returned or .destroyed, as tiie case may be. 

18. By entering this Protective Order and limiting the disclosure of information in this 
case, the Court does not intend to prechide another court from finding that information may be 
relevant and subject to disclosure in another case. Any person or party subject to this Protective 
Order who becomes subject to a motion to disclose anotho: party's information designated 
Confidential InformMioh purstiaiit to this Protective Order shall promptly notify diat party of the 
motion so that the patty may have an opportunity to appear and be heard on whether that 
information should be disclosed. If any Receiving Party is subpoenaed in another action, servdd 
with a demarid in another action to which it is a party, or served with any other legal process by 
one not a party to this action seeking information which was produced or designated as 
Confidential by someone other than the receiving party, the receiving party shall transmit a copy 
of such subpoena, demand, cir legal process, by hand or facsimile transmission, within three 
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business days of receipt of such subpoena, demand, or legal process, to the producing party and 
prepare tiihely objections to production of the Confidential Information. Should the parson 
seeking access to thfe Confidential Infonuation take action against the receiving party or anyone 
else covered by this Protective. "Order to enforce such a subpoena, demand, or other legal process, 
the receiving paity shall respond by setting forth the existence of this Protective Order. Nothing 
herem shall be construed as requiring the receiving party or anyone else covered by this 
Protective Order to challenge oi: appeal any order requiring production of information covered by 
this Protective Order, subject itself to any penalties for noncompliance with any legal process or 
order, or seek any relief from this Coiirt. 

19. The inadvertent production in discovery of any privileged or otherwise protected 
or exempted iiiforiiiation, as well as the inadvertent production in discovery of information 
without an sippropriate desigiiation of confidentiality, shall not be d^med a waiver tfr 
impairment of any claim br privilege or protection including but not limited to the attorney-client 
privilege, the protection afforded to work-product materials or the subject matter thereof, or the 
confLderitial nature of any such iliformation, provided that the producing party shall immediately 
notify the Receiving Party in writing when madvertMit production is discovered. Upon receiving 
written notice from the producing party that privileged information or work-product material has 
been iaadverfehtly produced, all such information, and all copies thereof, shall be returned to the 
producing party, and the Receiving Party and counsel shall not use such information for any 
purpose. Any analysed, memoranda or notes which were internally generated basied upon such 
inadvertently-produced information shall immediately be destroyed. 

70. Any violation of the terms of this Protective Order shall be punishable by money 
damages, interim or final injunctive or other equitable relief, sanctions, contempt of court 
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citation, or siiich other di addidonal relief as deemed appropriate by the Court Ihe foregoing 
remedies shall be in addition to any' other common law or statutory relief available for violatioii 
of the teffiis 6f tiiis Protective Order. 

2'i. Discovery Materia produced by third parties may be desigjiat^ 
Confidential infotthatioh pursdant to the tenns of this Protective Order and, when so designated; 
shall be trejited by the parti^ in conformance with this Protective Order. 

22. The Goiut retains jurisdiction subsequent to settlement or entry of judgpient to 
enforce the tetths 6f this Pix>tective Order. 



14 



AGREED: 



Donna M. mguay (D C. Bar No. 414496) 
John IL Fuisz (D.C; Bar No. 439698) 
Stephen K. Shahida (D.C. Bar No. 454970) 

Mcdermott. Will & emEry 

600 13th street, N.SV; 
Washington, i).C. :M)d5-3696 
(202)756-8000 

Attorneys for Defendant and Couhterclaimant 
Medttonic Vascalaf , Inc. 



OF COUNSEL: 



Gidon D. Stern 
Thomas E. FriebeI(D.C. Bar No. 290627) 
Cathariria J. Chin Eiig 
JONES DAY 
222 East 4Ist Street 
New York, NY I(K)17 

Max Bachrach (D.C. Bar No. 477267) 
JONES DAY 
51 Louisiana Avenue N.W. 
Washington. D.C. 20001-21 13 
(202) 496-4456 



Attorneys for Plaintiff 
Scimed Life Systems, Inc. 

,2004 

The parties, having entered into the above stipulation, and having shown good 
cause herein, it is SO ORDERED: 



EXHIBIT A 

LIST OF OUALIFIED PERSONS, paragraphs 5(c) and 5(d) 



BUSIiSIESS 

AbiikEss 



OCCUPATION/ 
TITLE 



GOVERNING 
PARAGRAPH 



DATE 
IDENTIFIED 



EXflroiTB 

UNITED STATES DISTRICT COURT 
TOR THE DISTRiCT OF COLUMBIA 



SCIMED LIFE SYSTEMS, INC.. 
Plaintflf, 

JVCEDTRONIC VASCULAR, INC., 

Defendant and Countdrclaimant, 

andEiUCCliiARTm, 

Defendant and Cduiitertlaim-DefendanL 



CASE NO. 1;01CV2015 (RJL) 



I heteby certify (i) my understanding that Discovery Material and/or Confidential 
Information are being i^bvided to me pursuant to the terms and restrictions of the Protective 
Order (the "Order") entered by the United States District Court for the District of Columbia (the 
"District Court") in this Action, arid (ii) that I have read the Order. I understand the terms of the 
Order, I agree tb be fuUy boimd by the Order, and I hereby submit to the jurisdiction of the 
District Court for purposes of enforcement of the Order. I understand that violation of the Order 
may be puiushable by contempt of court, or other sanction^ penalty, injunction, or damages 
available at law or equity. 

Dated: Signature: ■. 

Name: 

Address: 



